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REFORM OF JUDICIARY IN GEORGIA
AS SEENTHROUGHTHE EYES

OF AGERMAN JUDGE

Ulrich Hagenlokh (Germany)

Chief of Justice, President of the Court of Appeal of Dresden
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Within the framework of his presentation at Thilisi
State University onJune 12, 2015 the author reviewed
reform of the judiciary in Georgia.

He discussed the role and responsibilities of the
High Council of Justice and considers that the Geor-
gian concept is acceptable in general. At the same
time, he is critical to the amount of power held by the
High Council of Justice with regard to other branches
of Government considering the aspects of balance of
powers. In this respect, he recommends to oppose
the tendencies of centralized governance by estab-
lishment of self-governmental authorities within par-
ticular courts. Besides, the author of the presentation
considers as a deficiency the fact that judge-members
of the High Council of Justice, in light of the existing
selection procedurec, do not represent the diversity
that exists within the judiciary. In addition, he consid-
ers it necessary that decisions of the High Council of
Justice, to a large extent, shall be subject to adminis-
trative-legal control.

Currently, with respect to the existing reforms,
the author has noted non-existence of a successful
conception in long-term perspective. He finds that
an exaggerated emphasis is made on achievement of
prospective short-term successes, and this increases
the risk of appearance of standstill situations in future.

Moreover, the author discusses the issues relate
to the assessment of judges, their appointment for
lifetime, as well as aspects of “self-cleanance process”.
The author is extremely critical towards Georgian dis-
ciplinary regulations, which in his view contains fun-
damentally erroneous tendencies.

In the long-term perspective the author supports
the idea of introducing more pluralism into the judi-
ciary. He encourages the culture of open discussion
and calls on each player to gather around something
common and reconciling, rather than be in the search
of disjunctions.
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REZUME

Key words:
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In the report the following thesis is proved, that
the term “indifferent” is divided with regard to the
forms of guilt and is the sign of irresponsibility of
a person before the state. In particular, in case of
direct intent person foresees inevitability of an un-
lawful consequence, however he/she does not want
it, but by uncertain motivations he/she accepts it
or indifferently treats the outcome. The concept of
indifference is leading in the notion of the eventual
intention, and this indifference is expressed by the
negligence as well (official indifference — Criminal
Code of Georgia (CCG) Article 342) and specifically
also — by complacency.

Taking into consideration that the forms of guilt
are set by the Investigation making prospective
conclusion regarding guilt (see first paragraph of

Notes:

Article 169), and according to the CCG Article 269,
the Court unconditionally is not allowed to base the
decision on assumptions —then the Court is obliged
to trustworthily ascertain not only the legal com-
position of the conduct, but also the unlawfulness
of the act and the guilt of a person, as a subjective
reason for an unlawful act.

The method used by the Court in this case is re-
duction, i.e. retro conclusion regarding the unlaw-
fulness of the act and the guilt of a person, which
precede the execution of the legislative composi-
tion of the conduct. In a word, the Court devolves
a form of culpability to guilt, and guilt is nothing
more than an irresponsible approach towards the
obligation of an illegal act.
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REZUME

The presentation will briefly outline the way by
which Germany has attempted to safeguard judicial
independence. Article 97 of Germany’s Basic Law,
or Constitution, specifically refers to and guarantees
judges’ independence without, however, granting an
individual right. Rather, judicial independence is seen
as a basic constitutional principle, which ensures the
realisation of the rule of law.

In Germany, judicial independence does not only
encompass a judge’s professional, but also his/her
personal independence, because the latter is seen as
an indispensable prerequisite of the former. There-

Key words:
COURT, PRINCIPLE, PROFESSIONAL

1. Professional and personal
independence (Article 97 Basic Law)

The principle of the independence of judges in
Germany is rooted in Article 97 of the German Basic
Law (Grundgesetz) of which the first paragraph refers
to the professional independence of judges, the sec-
ond to theirpersonal independence.

Interpreted very generously, professional inde-
pendence means that a judge is responsible to nothing
but the law when administering justice. Neither the
legislative! nor the executive,? nor even higher-rank-

1 BVerfGE 12, 67, at 71 (Decision by the Constitutional
Court of 17 January 1961; Case Reference: 2 BvL 25/60);
BVerfGE 38, 1, at 21 (Decision by the Constitutional Court
of 27 June 1974; Case References: 2 BVR 429/72, 641/72,
700/72, 813/72,9/73, 24/73, 25/73, 47/73, 215/73).

2 BVerfGE 3, 213, at 224 (Decision by the Constitution-
al Court of 17 December 1953, Case Reference: 1 BvR
335/51).

fore, both concepts of independence are explicitly
referred to in the German constitution.

Following an explanation of how these concepts
are interpreted in Germany, the limits nevertheless
imposed on judges’ freedom of conduct will be out-
lined. These limits range from areas of their work in
which judges cannot rely on the constitutional guar-
antee of independence to consequences for individu-
al judges in cases of professional misconduct.

Lastly, some of the criticism levelled at the Ger-
man system will be discussed, with reference to solu-
tions found in other EU member states.

ing members within the judiciary® can tell a judge how
to decide a case.

Indeed it goes further, for it applies to the whole
handling of a case to ensure the judge’s coming to a
judgment wholly free from outside influence. Thus,
according to the practice of the Constitutional Court,
the highestinstance in Germany, all the procedural de-
cisions taken by a judge before and after judgement,
such as when to hear a case, or which witnesses to
hear, are a matter of professional independence.*

Judges are free to determine the order in which

3 BVerfG NJW 1996, 2149-2150 (Decision by the Constitu-
tional Court of 29 February 1996; Case Reference: 2 BvR
136/96).

4 Hans-Juergen Papier, “Die richterliche Unabhangigkeit

und ihre Schranken”, 1-13, at 2-3, 5-6. http://www.hefam.
de/koll/pap200402.html; accessed 15 September 2015.
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they hear cases of comparable urgency® and free to
decide how often their court is convened, provid-
ed the minimum number of sessions is completed.®
Moreover, the judges at a given court must decide
themselves which judge gets which case according
to guidelines established by the judges themselves or
their legal representatives at an annual meeting.’

Furthermore, and most controversially,® profes-
sional independence grants judges the right to decide
where and when they fulfil their respective duties.
Judges cannot be required to work in their office or
be generally available during office hours. Provided
the judge is present when his or her duties require it,
mainlyduring court hearings, they are otherwise free
to work at home for instance.®

Crucially, beyond this professional independence,
personalindependence is seen as the only effective
way of guaranteeing professional independence. It
means that judges cannot be dismissed or transferred
to any other court without their agreement, which
ensures that judges cannot be sanctioned for deci-
sions the executive disapproves of.!Solely in cases of
clearly defined and grave misconduct can a judge be
dismissed or transferred and then only by a court de-
cision.?

2. Limits to judicial independence
There are limits to judicial independence. The
president of a court, for example, while engaged in

5 BGH NJW 1988, 421, at 422 (Decision by the German Fed-
eral Court of 16 September 1987; Case Reference: RiZ(R)
5/87).

6 BGH NJW 1988, 421, at 422 (Decision by the German Fed-
eral Court of 16 September 1987; Case Reference: RiZ(R)
5/87).

7 BGH NJW 1995, 2494 (Decision by the German Federal
Court of 7 April 1995; Case ReferenceRiZ(R) 7/94). The
right of judges to assign incoming cases among them-
selves once a yearis also seen as a means of ensuring the
right of due process as far as the principle of the lawful
judge is concerned (guaranteed in Article 101 Basic Law).

8 Opposing the Federal Court’s decision in this respect, for
example: W. Hoffmann-Riem, “UeberPrivilegien und Ve-
rantwortung”, AnwBI. 1999, 2-9, at 6; Konrad Redeker,
“Justizgewaehrungspflicht des Staates versus richterliche
Unabhangigkeit?”, NJW 2000, 2796-2798, at 2797.

9 BGHZ 113, 36, at pp. 40 (Decision by the German Federal
Court of 16 November 1990; Case Reference: RiZ 2/90).

10 Papier, no. 5, 1.

11 BVerfGE 87, 68, at 85 (Decision by the Constitutional
Court of 8 July 1992; Case References: 2 BvL 27/91 and
31/91);Papier, no.5, 1.

12 Section 24 Deutsches Richtergesetz(German lawthatde-
finesthejudiciary).
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office management, dealing with non-judicial staff or
travel expenses,is in this regard not protected by judi-
cial independence.*®

Should judges not fulfil their professional duties,
disciplinary action can be taken against them by the
Ministry of Justice,* but even then a judge can apply
for a court decision by the Judges’ Disciplinary Court
to defend himself or herself against such disciplinary
actions by arguing that his/her judicial independence
has been infringed on.'®> There are regular evaluations
of each judge, for example every four years,'® but
such appraisals must be limited to general comments
for they may not infringe on the judge’s professional
independence. Specific comments on specific deci-
sions are prohibited.?”

In the event of conflicts of interests, judges are re-
quired to recuse themselves or at least declare to the
parties involved any circumstances that might lead to
the suspicion of a conflict of interest.® Should they
fail to do so, they can be subject to disciplinary action
or indeed criminal proceedings. In keeping with that,
judges may not work as lawyers or legal consultants.

In the event of their negligence in coming to a de-
cision, judges cannot be prosecuted'® and the State
is not liable for compensation if the judgement is
“wrong.”? This is a key aspect of professional inde-
pendence. However, if a judge deliberately comes
to the wrong judgement then he or she is subject to
criminal charges of “perversion of the course of jus-
tice” (Section 339 Code of Criminal Law) with a mini-
mum of one year in prison, which automatically leads
to removal from office. In this event the State is liable
to pay compensation for damages incurred.?! A judge,
however, is personally never liable to pay damages al-
though the State, if forced to pay damages due to the
judge’s conduct, may attempt to take recourse against
the judge.?

13 Papier, no.5, 2.

14 Papier, no.5, 5-10.

15 Section 26 para. 3 Deutsches Richtergesetz.

16 This is a matter the Federal States are entitled to regulate;
see, for example, section 5 para. 1 LRiStAG (Baden-Wuert-
temberg)- a law defining judges’ and prosecutors’ rights
and duties in the State of Baden-Wuerttemberg.

17 Section 5 para. 3 LRiStAG (Baden-Wuerttemberg).

18 See, for example, section 41 ZPO (German Civil Procedural
Code); section 22 StPO (Criminal Procedural Code).

19 Section 339 StGB (German Criminal Code).

20 Section 839 para. 2 BGB (German Civil Code).

21 Section 839 para. 2 BGB (German Civil Code).

22 Article 34 Grundgesetz (Basic Law).
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The guarantee of professional independence ap-
plies to all judges. However, the guarantee of person-
al independence applies only to judges with tenure.
Germany’s judiciary operates on a system of career
judges so that once you have passed both state ex-
ams in law you are eligible to become a judge.” Thus,
newly appointed judges will normally be in their late
twenties and in their first job. They are appointed as
“judges on probation” for a minimum of three*up to
a maximum of five years®before being granted ten-
ure. Probationers are not grantedpersonal indepen-
dence. So, during this period, they can be transferred
or sacked.®

3. Ciriticism of the German system

The German system is not without its critics who
see flaws in it. The practice of appointing probation-
ary judges for instance means that people are both
very young and not truly independenton appoint-
ment. They are thus potentially subject to influence
through conflicts of interest relating to salary, integri-
ty and gaining experience under the aegis of the Exec-
utive. Many European countries adopt this approach,
though, for example, the UK does not, where at least
5-7 years legal experience are required before an indi-
vidual can become a judge.?”

Public prosecutors in Germany are granted nei-
ther professional nor personal independence but
instead are civil servants. In high profile, politically
charged, cases this has led some to argue that judi-
cial independence is inadequate if the executive can
intervene through the prosecutor.?® In contrast, the
Italian constitution extends judicial independence to

23 Section 5 Deutsches Richtergesetz.

24 Section 10 para. 1 Deutsches Richtergesetz.

25 Section 12 para. 2 Deutsches Richtergesetz.

26 Section 22 Deutsches Richtergesetz.

27 ,Becoming a Judge”, Courts and Tribunals Judiciary, avail-
able at: https://www.judiciary.gov.uk/about-the-judicia-
ry/judges-career-paths/becoming-a-judge/; accessed 15
September 2015.

28 Winfried Maier, ,Vortrag anlaesslich der 6. Speyerer
Demokratietagung der Hochschule Speyer zum Thema
,Korruption in Politik und Verwaltung’, Wie unabhaengig
sind die Staatsanwaelte in Deutschland?”, 24/25 Octo-
ber 2002, 1-5;available at:https://www.transparency.de/
fileadmin/pdfs/30.90.01MaierSpeyer02-10-05.pdf; , Stel-
lungnahme zu den Entwuerfen der Gesetze zur Herstel-
lung der institutionellen Unabhéangigkeit der Justiz (BT-
Drs. 17/11701 und 17/11703)“, DeutscherRichterbund,
April 2013; available at: http://www.drb.de/cms/index.
php?id=810; both accessed 15 September 2015.
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public prosecutors,?® a fact many believe has led to
some success in disentangling connections between
justice, politics, and organised crime.*®

A comparable concern is that the power to de-
termine who is appointed as a judge, and who is
promoted and when, lies in the hands of the execu-
tive.3! Even though an elected self-governing council
of judges must agree,promotions are initially recom-
mended and can finally only be granted by the Minis-
try of Justice.3 Moreover, the Ministry of Justice has
the sole power to determine the first appointment of
a judge (on probation). In many Southern and East-
ern member states of the EU such decisions are the
prerogative of independent Councils, usually consist-
ing of elected parliamentarians and judges.** Indeed,
some have argued that aspects of the German system
would not be acceptable in a state now applying for
EU membership.*

To conclude, the German system of judicial in-
dependence is a keystone for applying justice but
there is perhaps room for adjustment and improve-
mentwithin the European context.

The presentation will briefly outline the way by
which Germany has attempted to safeguard judicial

29 The Italian Judicial System, available at: http://www.csm.
it/documenti%20pdf/sistema%20giudiziario%20italiano/
inglese.pdf; accessed 15 September 2015.

30 Maier, no. 27, 4.

31 Bernd Brunn (Judge at the German Federal Administrative
Court), “Richterliche Unabhaengigkeit und ihre Gefaehrdung
durch (die Art und Weise von) Befoerderungen®, Lecture 20
January 2005; shortenedversionavailable at: http://www.
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independence. Article 97 of Germany’s Basic Law,
or Constitution, specifically refers to and guarantees
judges’ independence without, however, granting an
individual right. Rather, judicial independence is seen
as a basic constitutional principle, which ensures the
realisation of the rule of law.

In Germany, judicial independence does not only
encompass a judge’s professional, but also his/her
personal independence, because the latter is seen as
an indispensable prerequisite of the former. There-
fore, both concepts of independence are explicitly re-

LIBIECRTN ©J BLMBVTNM

ferred to in the German constitution.

Following an explanation of how these concepts
are interpreted in Germany, the limits nevertheless
imposed on judges’ freedom of conduct will be out-
lined. These limits range from areas of their work in
which judges cannot rely on the constitutional guar-
antee of independence to consequences for individu-
al judges in cases of professional misconduct.

Lastly, some of the criticism levelled at the Ger-
man system will be discussed, with reference to solu-
tions found in other EU member states.
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The article discusses today’s organizational and
procedural problems of investigation. We have pre-
sented our concrete proposals for their resolution, in
particular: we tried to show the role of criminology in
opening and investigation of crime and its advantag-
es in comparison with covert operative- investigative
activities.

We discussed the problems, on the basis of cur-

rent Criminal Procedure Law, in connection with in-
vestigation and the investigator’s human rights situa-
tion, expressed opinions regarding the restoration of
the investigation institute.

We expressed our attitude toward the decision
of government about restoration of justice. We ex-
pressed our opinions regarding the procedural agree-
ment and the illegal judgments.
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ON SOME CURRENT SIGNIFICANT
PROBLEMS EXISTING IN GEORGIAN

JUSTICESYSTEM

Valeri Khrustali

Doctor of Law, a member of the Union of Law Scientists,
Professor of Grigol Robakidze University and Georgian Technical University

REZUME

Key words:
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Recently, some changes and additions have
been made to several legislative acts, including
the Civil Procedural Code. Unfortunately, some of
them haven’t been fully and thoroughly compre-
hended by the author, which contributed to the
establishment of the institutions and rules that
are not in compliance with the recognized princi-
ples of the civil procedural law.

Notes:

The presented thesis deals with some current
significant problems existing in Georgian Justice
system, the existence of which violates the rights
of the individuals involved in the civil process.
In this thesis, the necessity of elimination of the
abovementioned problems is substantiated and
the solutions to the problems are also shown.

1. Liluashvili T., Liluashvili G., Khrustali V., Dzlierishvili Z., 2014. Civil Procedural Law. Part I.

Publisher “Samartali”. (GEO)
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This article is about the social importance of the
court dispute decision. In a widely accepted view, the
in most cases the importance of the court decision is
expressed by protecting the rights and the legal inter-
ests of disputing parties.

This view should be shared of course, but in rela-
tion to civil dispute and to the court decision (as well
as the resolution of other types) has no less impor-
tance to the public.

There is an indication in social significance when it

Notes:

comes to publicizing the court cases (except the cases
required by law), where the main idea is to allow the
public to freely attend the main court session, this will
allow information about the court case to be known
countrywide.

The article summarizes not only the essence of
publicity, but the results and their values in relation to
publicity. Also, the article summarizes the importance
of moral responsibility of judges to the society.

1. RECOMMENDATION No. R (95) 11 OF THE COMMITTEE OF MINISTERS TO MEMBER
STATES CONCERNING THE SELECTION, PROCESSING, PRESENTATION AND ARCHIVING
OF COURT DECISIONS IN LEGAL INFORMATION RETRIEVAL SYSTEMS (Adopted by the
Committee of Ministers on 11 September 1995 at the 543rd meeting of the Ministers’

Deputies). (ENG)

2. Recommendation CM/Rec(2010)12 of the Committee of Ministers to member states
on judges: independence, efficiency and responsibilities (Adopted by the Committee
of Ministers on 17 November 2010 at the 1098th meeting of the Ministers’ Deputies).

(ENG)

3. For more information see, Liluashvili T., Khrustali V. 2007. the Civil Procedure Code Com-
mentary. second edition, P. 441. (GEQ)
Zivilprozessordnung (Deoutshland), Article 313. (DEUTSH)

5. For more information see, Liluashvili T., Khrustali V., 2007. the Civil Procedure Code
Commentary. second edition, P. 441. (GEQ)
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REPORT CONNECTED TO DEFAULT
JUDGEMENT AND PROBLEMS CONNECTED

TOIT'S APPEAL

Shalva Kurdadze

Doctor of Law, Professor of the Guram Tavartkiladze University,
a member of the board of the Union of Law Scientists,
Caucasian Lawyers School CLS of Specialization - civilian head of the Bar School

Nino Khunashvili

Doctor of Law, a member of the Union of Law Scientists,
Assistant-Professor of the Georgian Technical University

REZUME

Key words:
COURT, COUNTERCLAIM, DECISION

The results of the research presented:

1. Default judgment is inadmissible if the coun-
terclaim against claim is not submitted and term for
submission of counterclaim was determined by the
official of the court chancellery.

2. Default judgment is inadmissible in the Court of
Appeal on the grounds that countim is not submitted
against the appeal.

3. Default judgement against a party cannot be

Notes:

used as a sanction.If the default judgment against a
party is given legally,such parties would not be held
liable for the payment of courts costs.

4. If the court doesn’t satisfy the appeal (com-
plaint)submitted against the default judgment and
upholds the default judgment,the dissatisfied party
can appeal the court’s act in the Court of Appeals.
Under such circumstances the appellant cannot be
imposed to pay state tax 4percent of a claim’s value.

1. kurdadze S., Khunashvili N., 2013. For ensuring the principle of legality in civil process. J.
Justice and law, 2(37)'13, PP. 34-39. (GEQ)
2. Georgian Supreme Court Decision of civil chamber of December 24, 2012 on case #as-

1532-1435-2012. (GEO)

Bibliography:

1. The Constitution of Georgia. (GEO)
2. Civil Procedures Code of Georgia. (GEQ)
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NOTES ON JUVENILE JUSTICE CODE

Ketewan Mtschedlischwili-Hadrich (Germany)

Doctor of Law (Freiburg), Lecturer of University of Jena

REZUME

Key words:
ELECTRONIC, BRACELET, ANKLE

The report deals with the important issues of the
Juvenile Justice Code, such as methods of age deter-
mination and electronic monitoring. The focus is set
on determining the age with the X-rays, which is not
namely foreseen in this Code and negative results of
the electronic monitoring on the physical and psycho-

logical development of a young offender, as well as
technical and legal issues of electronic monitoring.
The author concludes that these both technical mea-
sures are unacceptable for the newly created Geor-
gian Juvenile Justice Criminal code.

Notes:

Altersdiagnostik bei jugendlichen Flichtlingen, http://www.ippnw.de/commonFiles/
pdfs/Soziale_Verantwortung/Altersfestsetzung_UMF.pdf (DEUTS)
http://www.spiegel.de/netzwelt/gadgets/elektronische-fussfessel-kalifornische-beho-
erde-sieht-sicherheitsluecken-a-891899.html. (DEUTS)
http://www.deutschlandfunk.de/ueberwachung-die-grenzen-der-elektronischen-fuss-
fessel.1148.de.html?dram:article_id=278098. (DEUTS)

Strafvollzug im Osterreich, S. 35, Stand 2013. https://www.justiz.gv.at/web2013/file/2c-
94848b47af5e070148aba8bc8c1661.de.0/strafvollzug_download.pdf (DEUTS)

Onel, S. 12 VerfassungsmaRigkeit und Effektivitat der ,elektronischen FuRfessel”, in:
Jahrbuch des Kriminalwissenschaftlichen Instituts der Leibniz Universitdt Hannover,
Band 1, 2012, S.12. (DEUTS)
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Band 1, 2012, S.13. (DEUTS)
http://www.gdp.de/gdp/gdpnrw.nsf/id/DE_Elektronische-Fussfessel-ist-riskante-Be-
ruhigungspille. (DEUTS)

Onel, S. 12 VerfassungsmaRigkeit und Effektivitat der ,elektronischen FuRfessel”, in:
Jahrbuch des Kriminalwissenschaftlichen Instituts der Leibniz Universitdt Hannover,
Band 1, 2012, S. 20. (DEUTS)

Scherzberg, 2009. Pro &Kontra, Elektronische Fulfessel als Alternative? in: Zeitschroft
fur Rechtspolitik, 31 (31). (DEUTS)



LAW AND THE WORLD

Ne2, 2015

30T 3LIXIT IOl 3G (MO TIFIB0
LI (I3I ML HMBLONGIABNOL 3Id%I
0366 0CN0IT0 VIJOIdB0 3 32000
LI IBE 030 I3 NBNIABNOI

d0dobs Lszsbgmo

bodomoenolb omg§meo,
bods@moal dg36096ms 3o3dnmal b6gg60,

03567 xog0b0dz0emabl bobgenmdol mdoenobol bobgendbogm wmboggmbodgdab
338ma35M0-36mxugbmmo, bmzosea@ dg360969300m0 5 bLagsebdsbsmemgdm 35emggzoms
b3gemorodns demngol 39680l bodgzbogEm badgmb 69300 oo

beagnoena@ dg3b0gmgdscms bdgemmadms deogol

ga@bscmolb Mg J§mmo (™80, o@ommo)

bs3356dm bogyszgd0:
LOBLIWABNBM, LOFIGANOXN, dRO3NSB()

. 933&3L 3963001964 JIdOX  J33I-
63330 3XAOIRNILIXITIBNL  3-MdRID
GAHIRNBNITIR  LOLYIIAOIMIBNL 306
33LYBOY3NLO  LOBLITIBNVBML  JNEANOIORO
306M6AL, AM3MAG TJIdQTILN NILHNR(-
J20 JOTNL 3IMEI 6MAHIISNITN SISO,
J3IQ3ITIMBOY3N 3TN6RIdY. JIAIMRX,
LYTBIMNY LOTIAOIBITML LOLOZVGOIMI-
a0L 30%6é 3MBLANGIBNNL IJDBIGIILMBOL

3606G030L RLYVMR3I30DBI.
1. LogoMoggmmbosb dodstmngdsda Logznmba

3mMbLEo@mEool  39-6
Igbeb, GmImal dsmoom: ,1. bagomggmmb 3mb-

9bgds  Logdomggmmb

LEOGME0S  LabgmBBogmb  bgbsgbo  306mbas.

yggms Lbgs Ladsmormgdfogo od@o ¢bws dgg-
Lds3gdmMEaL 3MBLENEMENSL. 2. LajsMmzggmmmb
dggbodadgds  LagMmadmmnbm

LodaMormal  Logmggmomome  smonsMgdme  3nb-

396mb3gdemmds

(30390Ls 5 bm@Igol. Logstmggmmb  bagMms-
dmtobem bgmdg3@nmgdsl ob dgmabbdgdsl, oy
0gn oM gbobssmdegagds bojdsmomggmmb 3mbldn-

&(305L. 3mbLbEn@ M 3096 dgmabbdgdsl odsb 3-
0658gbo ogMoomma dogns dnsbobgmdbogmg-

36030 bea@ds@ oo 54@8gdol dndstim.

Lobbemol s 8©30babGMoonm  bLsgdggddy
3500by3980mgdsms dnmgdsadoyg Labsdsmommgdo
Bobobbom oM 93mb3gdgb s oM BLggmmdgb:
9babssmdmgands oy ofe  godmygbgdymo
396mbn s aosbyzg@nmagds  LageMmzggemmb
3m6LEGMoab  3g-6  Babemb.  (sbsrmgomein
3Mod@nge ©nbgMas Lobsdstmemm 3Gm39Lbgddo
3mbobomyg bsmgms bog8nsbmdsdn).
3mMbLGOG(300L
mgdeg  Labsdsmomemagdal,  sbggg  ©sbsmhgbo
oo bgmobyrmadal  3Mog@ngol  ogoml o
3500353mg60, 0d  ©db33bsdg  dogomo, MmJ
bagofoggmmb  3mBLbGoG00lb  89-6  Bgbemo
> gb  35dob, MmEgbscs
3MbLGOG (3L 3Mgeddymols
domoon:  ,Rggb, Lagdstrimggemmb  dmgormsdgbo, Gm-
dgears  9Mga30 ©>393330@Mm0  ©J-
dmgmo@ommo  Labmasmgdmogo  bgbbymdoemgds,
0330 R3mg09,
Ladsfoengdtngn  Lbabgmdbogm,

Lagooggemml dogbnsb

«dmgdgm  bmmdse,
LagoMoggemml

bgodss,

93Mbm3o 3o
o
b39m3ymo 58305600 bagmggmesme scostgdaemo
ORYOsbo s MogobBmgdsbo, 35b353@ o(3mm

bmgoemm®o
9b&y-

63

30d063 LYI3X6ICN



64

30d06d LYI3XBITN

Ne2, 2015

Labgm3BbogmMgdMngo M 300098emmds s bbgs
bambg3016 3dz30md0sb0 GEHmngFMmmMds, JeMmzggemo
960b dMsegembangmbmasebn Labgmadbogmadmomdals
BMon(3098Ls s Ladoomazgemmb 1921 Bemals
3mMbLGOBY(300L  aLEMMOME-badsMomgdog 390-
330006gmdadg  oyMmbmdno mgonbs ©s J3g96ab
bobadg 35(3bogde 33 3MBLEGOGN(3asL.” (8m603360
Rggbos — d. b.). agmm  dg8o, Lajsmmggmmb
3mMbLENGM(300lb  g-5 dogmoon 1.
Lagofoggemmdo  Labgmdbogm  bgemobmeymadals
Bystims bamba. Labgmdbogm bgmobngmagds bm-
(309eRgd> 3mbLENGYENe a0y BofMarmgd-
30.” (3cb0dzbs Bggbns — &. L.).

2. L3JoMM3gEmMbmsb dndsMmgdsda by zombo
3MbLGOG M0l dg-7
Igbenl, GmBmob dosmoo: ,LabgmdBogm (36mdL

dgmbemals

9bgds  Logdomggmmb
5 03536 90530560L Laymggmmome seosmgdaym
9Bgogdby s @o30bgyergdgdl,
Botzam s ¢DgbsgL 90053056 0 gdmmadgdl.
bgmobyygmgdal  aobbm@zngmgdobsl  bambo
s babgmdbogm  dgbmyoymo  sfnsb o3
MRBEJogo0ms S Me30L9Bmgdgdom, MmamM(s
@dgdmmeE  Imgdgoo  Ladsmomoo.» (8m603360
Rgqbos — 2. L.).

Lobbemol s 8©obabMsonm  bLoddggddy

3 ME(3

350006y3980mgdscms nmgdsdoyg babsdsmoemgdo
Bobobbom oM 93mb3gdgb o o BLggmmdgb:
9b60bssm3mgands o9y ofs gsdmygbgdmmao 356mbo
5 dgbedsdnbag, gomsbyzg@nmgds bajstmggmmb
3m6LEaG(300L  3g-7  Babmb.  (sbsmmgomo
3M0d@nge ©nbgmas Labsdstmmm 3Gm39Lbgddo
dmbobomy bosGgms bogdnsbmdsdn).

3mMbLGoG(300L
g3y babadsmemgdal, saMgmzy bsEAgbo

oo bgmobygmadol  3GMog8ngol  ogoml oy
3500353mg00, 03 333653 dngdmo, Mm3
Lodooggmmb  3mbbGogyzoob  39-7  dgbemo
MImddgom  bmMdss; s gl 35d0b,  Mmegbas

3mMbLGOG (300 36953demals
Lagsoggmmb  dmgsmadgbo,

LogoMoggemml dogbnsb

LogoMoggemmls

»P396,
Y930
93m 3@ 0o Lobmasmgdingo bybBymdoemgds,
®530LR3mgds,  bemsnoemmMo @
badamoemgdtngn  Labgmdbogm,  mdENMB3gmmzymo
bagmggmmame S05M GOm0
MRgdb0 s Moz0LMBmgdsbo, 3563538 303
Labgm3BogMgdMngo M 300098mmmds s bbgs

dogmoon:

3gemmd bgdos, 005359 3300MM0)
93Mbm3o 3o

505305600

LIBIECRTN ©J BLMBVTNM

bambg8016 3dz0Md0sbN NFHmgFMmmds, Jefoggmo
960b 3Megembangmbmasebn LabgmBbogmadmomdals
&Moo(3090Ls 1921
3mMbLEGOB(300L  abGmEomm-bsdsmmadfog  dg-

bagotoggemmb Bemols

333000M9mdsdy dyMbmdom m3zmabs s 39960l
Bobody 33(3bowgdm 53 3mBLENGH(30sL." (Bmbndgbs

Rggbos — 8. L.).
O™ 3980, LodsMmggmmb 3mbLEGE M0
39-5  3qbmolb  dogmaor: 1. LagoGoggmmdo

Labgemdboggm  bgmobyggmadal Bysmms  bambo.

babgedbogm bgmabmamgds bmmzogmeads 3mb-

LG (3000 oA 6o Bofamgddn.” (dmbndsbs
Rggbos — 8. U.).

3. Logomzggmmbmsb  dndsmmgdsdn  bo-

Logdooggmmb  3mbb@ndyyznnb
39-9 Fgbeb, GmImolb domoo: ,LsgeMmzggemmb

Joobo

9bgds

3MBLBOG M0 oM ofmymaxl  5sdnsbobs @
dmgoemodol  bbgs Lsgmggmosme  semascgdeem
9BemgdgdL, 0o30LBMadgdLs s 3oMIbENgdL,
Mmdmada of o6 oMol dmblbgbngdmmo, dogmsd
®530bm0350 353M3E0bIMGMEID  3MbLEG NG Y300
360b6(3039800036.“ 53 ©OML,  3MBLEOEY (300l
3606303930 Radmyamndgdmemos Bma s
R37)9d9330).

3o@36y39&0ergdsms
Boemmgdo  Bobsbbom

o Abxgmmdgb  gbobssmdwgagds oy oMo
a5dmyqbgdmemo  306mbo o gorebyzg@nemgds
Ladomggemmb — 3mbLGaGmEnolb  39-5  dqbeb.
bogomoggemmb 3mMbLb&n@mz00L domgdoab
99y LobadsMmmmgdol, saMgmgg @sbsmhgbo
M0 bgmobyamgdob  3Med@ogolb  ozemb o
35000353mgdm, 03 ol 336030 dogoemm, H™I
badomggmmb  3mBLEaG Mool 39-9  Fgbemo
R3oJ@™MdM0z00  d33eMn  brm@dss.  gb  3adab,
eqbacs bagomomnggmml 3mMbLEoEn300L
36195339emols »B396, LagsMmaggmmb
dmgoemadqbo, Y930
005359 3300MM ©g3M 3H3G M0 s dDMadMgdMng0
0330993y,
bmgosma@o o LadsMmommgdMogo Labgmdbogm,
9dGYbgamzyme bagmggmoone
50Mgdmmo  YPmgdsbo s Mmdgz0byBmgdsba,
3563538 303m  babgmBbogmgdtogn  @sBme-
30009dmmds s bbgs bombgdmsb ddznmdnsbo

Joomzggmo 9ol
ab@meomm-badsmomgdtog 393~

domgdadeg  Lobods-
o 33mbdgdab o

dogmoo:
39 bgdso,

Bgbbymdamads,  g3mbmdnzm&o

5530560l

MOD0gMMS, dfogom-

Loy 3mbmgabo



LAW AND THE WORLD

3300069mdadg oyMbmdom mzmobs ©d J399bob
B0bsdg gozbargdo 53 3mbLEB NG (300L." (3mbads6s
Rzgbos — 8. L.).

axcOm 3980, LodsMmggmmlb 3mbLEGE N30
d9-5  3gbmolb  dogmaor: 1. badoGonggmmdo
Labgemdboggm  bgmobygzmadal Bystms  bambo.
bagwabggmgds  bmMEngeegos
3mMbLbEn@m 000 ©agborm BsMamgdda.”

4. yg3gmody  Logomomm  abss,  6m3d
35056439@)0mgdoms dnmgdadoy Lo gmbL-
GogmEom  bobsdstommis 3o bobobbom o6
03mbB3gdL o o6 BLggmmdL gbobssmdmgagds oy

babgemdbogm

oMd  3mbLBOB(300L  303mygbgdmmn bm@M3ds o

Jqbodsdobom,  gowabyszg@omgds
3MbLBOG (0oL  39-5  Bgbemb.
3mMbLEo&mz00L dnmgdoasb
LogmMbLEOBYEM  bLabadsmommlb  3Mog@n 3ol
og35mb o) gomegegmgdm,  0d ol 3zbsdwy
dogomo, Mmd  Ld3mMbLbEGaEyEom  Labadstormma
3mbLBOG ool 39-9  Babemo
dmgdgom  bmMds o430 3gMdme,  yggme
Lodd9%g, EMBgmbgEs3  306MBs  Lagsmzgmmb
3mbLBOE(300L 30856070530
39-9  Iqbmob a53mygbgds

dmombmgs,

bogomoggemmb
Lodomaggemmb

©09d©)

Logomaoggemmb

Inbemmsb
bagomegdgerm
LogmMbLE OB (30M
om0 03000 LS mS, M3 bagmbLEndzom
05390b
Logomoggemmmb  3mbbEodnoolb  dgmey  magom

Labedstomma

LobadsmMomm aobaboemagl  dbmenme
35035m0nbb0bgdmmon 5830060l gmgdoms gsdm.
8d0b  d9damd  sbgmds  ,memBs Labadsmoremm
36193902960 dogns madmgs, s gb 35306, BmEgLa(s
badomggmmb  3mbbEoEG00L  84-5  Fgbemals
30Mggmo 3¢bd@ob domoo: ,,dmbadsmomg magals
Log3056Md30 T 30gdgmNs®s  gdmMRnemgds
dbmmme  3mBLEGY (3L > 356mBL.” (8m603360
Rgqbos — o. b.).bodmk—)b@)n@)‘ggom LabadsMornmb,
09 go Lobodomoremml o
LogMom  babadaMommgdol  dogH  Labsdsfamemm

369(39096@0bomzgol  3Mod@ogmmon  3mbL@n-
GEomco bm@mdol dogol mzombgdamn doboggds

bagoMmggmmb 3mbLE 0@ 300L 83300 bgmymaezs
ogm, 3353 9 Brmob dmbsgzgmdn LagsGmzgmmb

mdgbagbo

dmgomadgons doMaman 93Mbmdo3yo,
Lm@gosm®o,  gnm@aeamo,  Lsdmdomsedm s
3mmo@ognto  g@mgdgdolb  om3sdxnmmgdgmo

oMM393980L  dmbdg  LadoMmggmm  ©s  ghome
®5b5dgamdMmds gobags.

Ne2, 2015

II. 3040ILILOXINIANL RQI3V6RITN
3MM3RI3I30 LOIVAOI3IMAIN dRVANVENL
LOYMBILMIMRILNNGISIR IVRIdI30NV6
QY  01030LIVRI3ISNVG 30396 (1J3d3()
LO(1O3IL LOV3O3INNL, 3NLN 3MO3HM3NLY
QY  LI3VMTO3IEEM  TVIMI3ILMAOL 9
620060 O6603MELBNIBNIMN  JIIRI-
6330206 NRQIJ3L.

dabgoem  Losgsdgaemb,
> bodomsdgb@m
>bMom, 3aobmbobdggdmmds

3MbLEOGME00L  bymymazsbs s aMmzgg3edo
dgodemgds @sg3obEmb.

dobs
3M33mabmdsl,

dmogmmodabe
Rgdo
Logomnggmmb

LobgmEmd®, dobgoe  bLoszsdznmds, dabds
3mogMmMdad o LadoMmmsdgb@m dMogmglbmdsad:

1. 3m6bEodmE0ob 91-9 Babmob gogddgdom
3OmM3NMoGMs  LobodsMomm  LobBgdowsb ao-
dmnygebs s ngo ma30l domomaemgdsls @agdmem-
Rogms,  Goms  bagdofoggmmb  3mbb@ndyzoalb
39-5 o 39-7 Fgbmado ©osMmz0s. (5060dbmmo
LogmbLEOGY(30m  (33momagds  g3mm3al  Laddmb
LadoMmmsdgb@m sbsdemagsd 2005 Bemol 24 05bgM0b
N21643 &gbmmyy3nsdo ggogam).

2. 3mbbEodioolb 89-5 o 38g-7 Ig-
bemgdol  oMmggzom  (33momagds  dgo@obs
bogdomggmmb  3mbbEoG Mool 73-5  Fgbeob
g 39648dn o dmbadsmmmgos ©sbodgbol o
3960930b93mgdab  gdbergbogo  gBmyds
doomgobs, Momsg Lobsdsmmm bgmabyemgds
00300 domomamadsl omdm@mBoms. (50b0d6ummo
Lo gMbLGNEYOM (33momgds g3Mm3ol Lodgmb
LodaMmsdgb@m sbademagsd 2005 Bemals 24 0sb3Mob
Ne1643 gbme 30530 ggogam).

3. 3mbLbBn@nalb 39-5, 39-6 s 3g-7 Iyb-
mgdal  sMmggz00  dodmgdobs s  dnbo-
356 Logdgms LodababBmmagdo gosgfmmosbs o
(OQBOBS‘OQ’O
Lo gMBLGNEYYEOM (33mogds 93MmM30L Loddmb
LodaMmadgb@m sbadmagsad 2005 Bemnl 24 nsbgMals
Ne1643 gbdmea 30090 oadm).

4. 306LB0GM(300L 3g-5 Fgbrol sMmggz00
3003 m39mmdob s MIMsmm ©gdmzHsG ool

3mmo0gMo  M9g0d0  53YsMo.

Lbgs xmMIgdal Logdosbmds sdemm s, 0bggg
>Q30gdbY
mMasbmgdol  gmbgznmbomgds  sby  LHmmose
3501435 ©93m3Me@0s va0mgddy. (50b0d6ummo
Lo gMbLGNEYOM (33momgds g3Mm3ol Ladgmb

a3 bomImsaqbenmdomo

65

30d063 LYI3X6ICN



66

30d06d LYI3XBITN

Ne2, 2015

LodaMmadgb@m sbadmagad 2005 Bemal 24 nsbgMals
Ne1643 @gbdmea300do ogdm).

5. 3mbLb&ndznnlb 89-2 s 39-12 3gbmgdals
sMmmazqzom 3ol Bobs  bgmobagmadobsgom
m3mddgemds  as3mofnbs s sgbsdgmdon
dbmamagd 306gddg Ebgool mdsmadgmdob
330@sb@nMgdgmo  3mbImdgdo  ayMoommo
domol  oM3Jmbgo  of  godmozbos,  Moms(s
ogbodgmal  dmbobmagmds  badsMmmgdfngswo
LogoGmnggmmb omfmabood 300080 godmnyzsbs sbyy
Logo®mggmmb domosbmds s gobyymayemmds
LodsGmnmgdMnga byemym.

6. 3mbLENGM 0L 3oMggma Fgbmab om-
m3q300 2008  beob  s330bE™3g  bo-6
353mbgmady oMo gobssbaws, Momsz 3nbo babs
bgmabngmgdal  dbasgbo  LadommmgdMagaw
©admm3s 359Mmb goMgdom bo-b (g-god@&m
Bbgmol) goMgdol Robszzmgds 96 sg3bobdgon
9B mo bogMosdmMobm
LadaMomgdmngn as3mabal 393 o@mgzs. s gb
35d0b, MmEgba Lagomggmmb dgzbogMgdosms

Abgool

96m3bmo 3505300l Medwgbndg d3509d03mb3s
> mdomobolb bobgmdBogm mbagg@bodgol 52
3Mmgmggbm®mds gam 3og3 2004 Bemolb 7 0360LL
baerobggergdeb
(0g-535J@™ Gbgmal) xoqdal  Bobs(3zemads
dmbobmgs. xdm dg@n: Yaymazgmym 930Mm30b
Lodgmb  Ladomemsadgb@m  sbademgol 2009
Brmol 20 00bgc0lb  Bgbmemisos  sgbabgmbe
s ,badbMgo
0b&gMba30mbamnbs(300b Mmamdady.
3MbLEOGME00L  89-3
bgemobgmgdsdan
06063080590
393900533 mmmds, bagMorm-
860d3b69mmdals
bogboam®gdo s 39Mm3mMEGgdn Ladstmggmmb
gdscergbo
353398mmdnsb  gs3mnygebs. safgmgg dobals,
Bosmobgmmol,  dmbgdcngn  Mgby@bgdal s
356 3™ gdmn Dmbals
L&oggbo @> 3bmbIrgdermds Pagmaamy™, @

13989bo Mdogd@gdo Gnbgmb doyns.
8. LogoBmggmmb  3mbLEoGMEL  21-9

Igbemobs o 50830560l Ygmgdoms gzmm3ymo
30M39mo  ©ads@gdoma  m4dol

dgbeo  30Mzgmob @MYz SPEomgdgero

309mHmb  goMgdomn  bo-b

mbgmdn®  bsddz0Mdmgdals

7. LogoGonggmmb

QM039300
360)0060

dgbeals
dmbgmolb  mebagg
Lobgds,
babgmdBoggmgdmngo

bobgmd6ogm mEaobmgdals

93Mbmdo 3mGo

3Mb396(3000

LIBIECRTN ©J BLMBVTNM

LoDmasmMgdMngn bagoMmgdal s gosmmgdgmo

(30 gdemdals
dmdomoaggms  3oMown  LazgmMgdol dobmdmngo

a569dg a56sbmE(309ms
Ro8mMBg3s.

9. 3Mogomabol  @osmmzns  LodoMmggmmb
3mMbLEOGME00L 39-14 Fnbmoo gomzemobbnbyd-
a0 3obmbolb B0bsdg yzgms 900530560L msbal-
bmmmds.  39MdmE,  mogobmgmgds  93ebmbm
dbgogMogdobs o  dg@hggomn  doMomdbe-
Xmgdobasb, bmemm g. 6. “bymmzsbo  Gme-
9696@™dob” s “yggmobo (30b93d0” 356G
360b(3030L 38m@gdoo bgmym s©sd0sbol boy-
M39mOSME 5M03MgoLm0 B gds LddoMomnsb
LabadsMmmmdy.

10. @ssmm30s bogsmmggmmb 3mbbEG o300l
30-g  Bqbmoo  omagbocmo
39mEadYYmgds.  oMd oY) bgmo
»d30bagmo dgbsmdgmdobs s 3mb3nEgbz00bL
35630m06Mgdsl,  oMedgm  Rogms  Ji306g s
Lodmaemm  d0bbgbo, bmenm  dbbgoem  dobbglbdy
LobgmdBogm 9390 osbgLs.

11. bgemgm  3mbLE0GME00L 39-15 dgbemom
s 359mmb aqbgMomuyma sbaddmagal 1979 Beals

LobgmdBoggml
o6 dgbym

093998606 “LodsMmamead(3e3 b33 gdmdals
3otms J3930L 3megdboo» symo 3s@ndstoms
5 55305bms bgdgmgamn bomberol Mamgds,
gLy MG gdnsb sbamasbFogdol

356756500, Logbgddn  30@0ndMmgdals
dobmdmng Robm(330L Jmbs sanmo.

bqum

12. @oommz0s bagomggmmb 3mbbEoGm00b
23-5 3gbmoo  @dEgmo  0bGyrgd@ g go
d93md3ggdobs mo30bRmade, AmEgba(s
1bogg@bodg®gddn  Lodgbogm  Lyd@mmgdo
>  dgbogMgdoms  gMmgbmma 835009300l
0bbBOGYBJd0L IMO3mMagbmds  gosgdds. sbgsg

bgmygm  LagoMomggemmb  3mbbE ool  34-g
dgbmo, dgohgMs o 3nmE@nEol asbzomsemgds,

dgdemos 96360 ®300084mxzmdals
353m3zmnbgds s LogMmsdmMobm  3mm@nEmem
MOD0gHMb)ddo 960l dmbobomgmdals
dgbademgdemmds.

13. @ssMm308 badsGmzgmmb 3mbbEndmzoob
35-g 3gbmoom gomgamabbobgdamo Labgmdbogmb
3oRISYISd,  Hmrgba3 Labg-
m3dboggm “160396b0GgG0b S90@MM05d0
36mdoemo  3MmMgzgbm@-3obbogmadgmms  Bbm-

gmom  obBmMosdo 13639096 ™  ©MdY3S

»doeobob



LAW AND THE WORLD

dmbs s gobsmmgdobs s 3g(3609Mgdals 200-Bg
39&)0 (36mdoemo dmgeby Mdndgzeto sGmas.
bgmobyygmgdals dog® 3MbLBOGM(300L
sbabnBMgdobs s @aMmggzal bgdmombadbyemds
R35J&9d3s  mbobmagmdsado  3MmMEBabEEL  IMbGo
3obsMEs, 8 MmEabsi agmdg@mommen dds-
Mds 9bgMgnsd  3G0@ognm  begstb  dosmbos,
Jmhsdn  godmgos s LEMEOos®
Lodsmmmonsbo  3mMbLbGoGmEonl  dgbadsdabo
36m@BgbEo 3odmbag)s.
1. Ladsbyybme,

baembo

Lodommsdgb@m
mgbmdal 8036939dmmdom dobgoem Los3sdzoemds,
dob3s  Fmogmmdad  osMMg0s:
dmdomadgmdmngn @edmend oMo Bmgdgdol
dgbobgd Logmmadmmobm 3sg@ob» dg-4 dybemo,
359mmb  g96g@sma@o  sbsddmgolb 1979 Brolb

©3Mog3-

»500530560b

00939986006 ,LodoMmmomEsd(303 b3 gdmbals
3omms 4(3930L 3m@gdLo», 5s305bal YHmadsms
9360m3mo d9-9, 395-10,
11, 39-14, 39-15 3ybrgda ©s LogsGmnggmmmb
3MbLEOGME00L 46-5 abmo.

Logobagdm damdsmgmdal gsdmsbagdmaw
2007 Bemals 7 bmgddgmlb s 2008 Bemals 5 056300
abgde bgmym  3mbLEadmoob 39-18, 39-20,
22-q9, 24-q, 29-9, 43-g, 44-9 0> 45-5 Igbmagdoon
35m35m0bB0bgdmmo  3sd0sbol doMomswo «g3-
9980 s Mmogz0byRmadgdo.

39fdmgo:

3Mb396(300L dg-

1. ©doMdos,  mogobagmgds

3@ ngnmo  mo30bngmads
dmdn@nbgggdl, 3emgdo(s
353m9b0nobsl  0dymegdmebgb  doMmadgb@nb
3009906%g, Lowsz o6 oMab GMBbL3MMENbs s
baembol Ladmd@om sgoemo.

2. gbgdor  @Mrges  y3gesb  gamgde
Bobobbomo gommmboemgdal gofgdg dg0360dmb
Logome s Mosfommm  Mmaméis  F96d393,
obg  gofgom, 3s30b, MmeEabsi  3m3n@nbaggdo
Loois oM ofab
BMBLEMAOE LS s baembals Ladmd@sm sanmo.

3. qbgdo  @osMEgos  Bmgdaemadgoms, 8o
dmtol 3mBo@nbagms s 3memndn 3N mogHcms
(3bm36M5d0b, Logdosbmdab,
30Ms0  RobsbgMol, FodmbBgmol, L@ gmaznmbm

LoydMalb  bgmdgbgdmmds ©s 439ybol  doge
&9M0@mMnsdy ma30L9g5mn 303mbgemal

DBL@YSS-

5033INS
@ dg by

dmdnddoemg

0dymgumdmebgb  Maygdy,

3065000 3065000

Ne2, 2015
4. ,89mgodgob’  dgbmdobs s -
bogmab@os domdammbyemo oMdg30m,

&9d6030L o GgmgedaMoG Mol gobosemm@o
3565039800, ,,Ggmgndgnbs® s “39335L00b»,
ogfgmgg  bLBb-ob, ddL-ob o  ggMmMbogybol
&9mgdombygdmmdol  gomodzom,  m3mbozom&o
30MB0gdolb  LadMgbogb@m  33bmowsBgdobmgal
&gmabogfzom Lamggdemmdols IR0l

3Rz, 3230 (39mgd0b
La@gmagzndom  Ladysmagdosms dmbm3mmbssonm

0bgm™ds(300l

bgmym dobmdMoga Ladmamgdgdal megabygmgds
s domo (396Dl ad3gdmmds.
5. bgmym 50530560b  Bmgds,
BoE  doommb  ©og93M(39mmb  abgmMds(zns,
a3dmogzol @  3093M39emmb  magabo  sbo
bg30MeE,bgMommdoom b bLbgsggzetn Lodwmsmg-

mo300b¢)-

o00.

6. ©0dM3mmads  dgddbs  Loboembm  s3-
(339e0b  Logdnsbmdal,  y@d™  dg@oni, oL
R0bognE s ImGsmmmo bosbo dosygbglb, Gocs
3MbLBOGM(300L Mobobdo Lobbmol Ladstomaols
Bgboo 35d0b  OmEgbay
59(339m0l dmgzamgmdss: s@sdnsbals Yegmgdocms

5 0d30b@madoms  EIMM3g30L BB gdo
a3dmogmabmlb s 830l dgbobgd  Locmsbam

MEgobmgdlb o 306053l dgo@ymdabmb.

7. bmgddmolb dmgmagbgdmsb ws3egdotgdom
936m30b  303d060b
dmogmmdals  yggme
365b0gb@nbe
(3ombobo  o3dm,
365b009b@0L 3mbBo bgdeymzmmdom ©sG™M3o.

obggoe, Lobaenbm

bo8y3060  LabgmdBoggml

dgmoMds  LagoMomggmmb

4890000560
ol godm  boszadgnmds

3dma3Mmdols

dogbgogam 3abs, 3sb gobdgmtgdom badmygbs
®030b0 3960EG M, Moz bymabygmgdsbosb
30dommgdsdn  bagmggmosme  senatgdamo
Lodatomal 3Mabz030L - ,bgmabygmgdobomngol
oM oMol ad39dmemon, ol
53 dogmmmns”  mabobdac, 39000
367b0gb@nb 3mbEdy 3960s@mmab
Bofoagbol zmads o6 3dmbeos.

agnOm dg@o:
1. bosgsdzoeds

65(3

3obmboo

dsb  sboo

> dabds  doogmmdad
Lodooggmmb  3oMmadgb@ol  ¢dMmagemgbmdols
30369895mmdoo  3mEmeolb  bgmdedg  dgoste-

0admo  ma30bbds  Fmobym s bgmdal
059(339mbo asbsns@as.
2. Loogodgzomds > 8abds  Bmegmmdad

67

30d063 LYI3X6ICN



68

30d06d LYI3XBITN

Ne2, 2015

LodoMoggmmb  3oMmadgb@ol  ¢dMagemgbmdols
303b9d9dmmdom badbMgo mbgmo smoEanbs s
3ol sbamamMo dogygfoms.

> dabds  doogmmdad
Lodooggmmb  3oMmadgb@ol  ¢dMmagemgbmdols
3MbLEaEmEogco  BgbEogal
003 9bol Ladsdoo (3b0bgoemn EdMBdS, Moocs(s

3. Losgedgoemds
303b989dmdom

byl bgmo Bgmbym  sgbabgomabs s dows
Joonmolb m33s(300 5 domo (36mds dmgbonbs.
> dabds  doogmmdad
LodoMoggmmb  3oMmadgb@ol  ¢dMagemgbmdols

4.  DLosgodgzomds

3036989dmmdom  3MdFsMnmdanEadgem  Mgmo-
306 mMasb0do(3098L Bmgds Fosbogs aobogb

33G™3aBIYM0  g3egboob
Logamm  badaMormals  ogMooyyemo

Logdomggmmb
05bsd5M0
3o6Mbo.
5. bosgedgomds s  3obds  Bmogmmdsd
LodoMmggmmlb  3oMmadgbBob  ¢dMmazemgbmdal
Fo6dmbabemgmbosbo
939969800006 baembols d5dmbabemgds-sbsbemadom
5 doboggdom

bagommggemmaon bo@az0

303b989dmmdom
doommgals dmgomadgmdols
©q3mMaMog0mmo
333900050 aooggomgbo.

6. Losgedgzomds o 38obds  Bmozmmdsd
Lodoomggmmb  3oMmadgb@ol  ¢dMmagemgbmdols
30369395mmdoo sgosdn dghgmgdo assdmegms,
47 d9@0
M3gmmogob 38 smoblb bLogdsmmggmmlb m@mdsgo

NN oqfdo  dgdmabobme,
dmgomogdgmds dosbogs. s gl 85d0b, Mmeagbscs
LogdoMmggmmb  3mbLEGM00L domoo mMdsgo
dmgomaodgmds  gbnggde 0d 306U,
m3gmba(z gdbbsgmmmgdgmo mzsbma domdmzal
bagommggmmlb bobsdg.

dbmenm

7. bosgedzomo s dobo

Lodooggmmb  3oMmadgb@ol  ¢dMmagemgbmdols
3gobgm
LY3oMOEGN DAL d3nggdws, Momsy Ladgamgemmb
obsMRgb  3mobggdl
oooi3  dggatnme  Mmbgomab

dmazMmds

303b9893mdom badgacgemmadn
Logdomggmmb
0b30M9d9,
3o Ladgamaemb m3m3s300L bgmb mbymdes.
> 3abds  doogmmdsd
Lodomggmmb  3oMmadgbBob  ¢dMmazemgbmdal

30~

8.  Loogedznmas

303bgd9dmmdom,
omqdaem 3Mbxm0g8 b 053533069800,
936m30b  303d060b  dng®  dgddboemn  god@gdal
©5dagb0  Logsdmdngdm  doboob

®obsbdsc: LogMmedm@obm

bgor-bodomggmmb  dgns-

30 3360b

Ronnbs 30do-

LIBIECRTN ©J BLMBVTNM

boemyn  Lobodotmmmb  bLGogy@ob 3dg-7 o

39-8  Igbmagdoon  aomzgamabbobgdyemo  ©sbo-
domemado, o0l ©bsd o
553056 mMdal  BobssmBrgy 96w “aobdmMobo

98990, Bmame(y 3d300md0sb dmbabrmgmdaby

AMaMM0(3

RoMmmEs LobEgds@ Mo Mo3sLBA0L Baboema®,

5)  333mgmmds,  3)
3ogmdomgmdado  Royqbgds,

Lobgromd: Rabm(z3o,
g) dmby® gg)
@ Mbamgds s BadogPMa megobyymgdal Lbgs
Labngo bgemymaezs, 3) 353535300 309135 0nMgdo,
3) bobEgdo@men B8gds o Lbgs sMeEs8nsbyn
5d&0n, ®m3gmo(y 3dndg Bobxgsb s Lbgmmgdmng
©oD0bgdsl o6 LgFMombym  Bosbl  ©ygbgdL
R0bogNE s Lymoge KoM gEmmMdsl.»

> 3aobds  doogmmdsd
Lodomggmmb  3oGmadnbBob  ¢dMazemgbmdal

9. Loogedgnmas

303bgd9dmmdom,
dqgoMomgdagem  3mbxgmod@msb  ®s393d0Mgdom
936™30b  3033060b  dng®  dgddboemn o8 gdal
5303960 dobools
03bsb3o, ,mIob sbsdamma 86y dgaMamgdamo
3Mbgmod8ob @mmb bagMmsdmEmabm badsmomoab
RoMamaddn  ©333300Mg0mo  3obmbgdol s
R3gnmgdgdal  LyFombdgee  @IGER33900"
Ronnbs, Mmammog onb: 1. 356bMsb mogosbbds

bgo-bagommnggmmb

bogsdmdagdm 3l 3360b

badmgsmadm dmbobrgmdadyg, GmBgmozbamdstm
dm74d9g696dn dnsmme o6 dmbabormgmdws; 2.
336bM3b Mo3000LBbISLETMJsemsdm mdogd@qddy; 3.
33bbMsb magsbbds, Gmmgbsy (36mdoemas, Hm3
abgmNmMdgabb3s 433dmMnb3g3L badmdsmsgm Somms
099bs(3 dgdmbggzom o33l ob ©abasbgdal
o6 Ladmgomogm  mdogd@adolb  oDnsbgdsl; 4.
336bMdb mogslbbds 03 Jomsdgddg, Lmgmaddy,
3q6mdqdby
©3dmM3d3s,  MmMImgdo(s
LadbgMm Ladadbglb.»
bg3mombadbyymmab

doon

o6 LoibmgMgdmaddg o
oM boMdmaagbgb
9™, 306500500
dobgor bos3sdznm8s @ssMEM30s 3MBLENEM(300L
71-9  3qbmom  gomgamabbobgdmmo  mgoabs
s  gcob  Bobsdy omgdmmo  goo, O™
“s0(303L bogomoggmmb 3mbLb& @ mz00b,
939460l ©88mMY)3000909madsl,  gEMEsbmMdILS
5 3569ymxzmdsls, 3900mbobobngMow
sdLEME gL 369D0gb@nb
0dEbgdl bodsmmggmmb
MbogMmmbmgdobs 5
boembobs o ds3gmal sem&dabgdabogaly».

dmzgomgmdsl,

dmgomodgms
39000mgmMdobmgal,



LAW AND THE WORLD

lI1.933L(3V6,RINOBAMNO), LOJIMD3IML
QAI306RITN  3064TV3I6SN QY 30—
3mMad 01300103IRM36JI30LY RO JIMI-
3IRM3d3N0 3INIRIdd 3036NXMA). 33—
~dMX, LOJOGOIBIMUL QAQI306RIT
30MO3IEALY QY 30V3AM3SL  3dLIL()
RIZN db@NO) 3INILIdd 3MIMLM3ML N30-
LYOI30OL, AMA3:

1. Logofmggmmb 3o6madgb@ds crmbigMasonl
Jqbobgd  39bmbo
Losgadgomobs ©s dobo  Fmog@mdal  ©356mbm

o6 doomm, JmozMmdad 3o

361dobgdgdolb  sdbEmmmgdgmos  dMogmgbmds

(CRIGIREN O
dgz0s,  M335(3,
LogdoMoggmmb  dmgdomodgms
3@ 03nco,
@ JOmGIngee
bgemymazs godmobgos.

2. Logomzgmmb EMg39begmo 3sGmadgbBo

doonmob

036530g6mdgdDY
330808530590 Lodmenmm
®53d0, 3060,
Lodmgoemagm, 93mMbm3o 3o,

LerznomMo NBg6g60b

Ne2, 2015

dmogmmds  mogobo  m300003500m3696000
©d 93068 byerb
mbymdlb dobo  doogmmdabs
s bLodsmmadgb@m amboob dogm  dobs s
a5ty 3@Mgdalb  bgmdgbymdoom  LagsMmggmmmb
530baMg3gemn,  baob@neo,
9e9896@ 9600 3o%9Moo
semMdobgdabs.

yggms  dgdmombadbymoesb  gsdm3wmnbamg,
Q@I3bEye  39Malghdo o
Logdooggmmb 3mbbG@y (300l 36 553dxmobomasb,
d9-3, 89-5, 39-6, 39-9, 39-9 Bqbmydmsb, Jgmey
3006 5 93Mm30L  Lodgmb  LadsMmadgb@m
930980056 30356 dsdo,

2004 beob 6 ogdgMzgmadg
3MbLBOGM (300 5
03530MMMMSE© ol sbaem 093m3MdG 0y
(33e0madgdl  Joybasgml s dscmn M3ammdm

1990 D308 1 DONDZgemymb.

o
mdmd3g0mdoo
bos 3adznmabs,

bg3Mmzomonl
950d0b

dmagMmds

sbadmgol

3om©YdYmos

s@bgdmmo 5oa0bmb,

303(MJI633I0 LNS&IMHIGTMO:

1 dadobs Logsbgmo, 2015, 39dmoaiob@ndo BgMnmgda (2006-2014). q96m36mmo

dndmomog ol gmbwo.

69

30d063 LYI3X6ICN



70

30d06d LYI3XBITN

Ne2, 2015

LIBIECRTN ©J BLMBVTNM

THE PROBLEMS OF JUSTICE IN THE LIGHT
OF GEORGIAN CONCTITUTION
LEGAL FACTS AND THEIR LEGAL

QUALIFICATION

Bidzina Savaneli

Dr. Ph.Dr., a member of the Union of Law Scientists,

Professor-Researcher at the Tbilisi State University,

Member of International Scientific Council of Mediterranean Center

of Social and Educational Research, Editor in Chief and Scientific Coordinator
of Mediterranean Journal of Social Sciences (Rome, Italy)

REZUME

Key words:
SIATEHOOD, LAW, RIGHTS

1. In most developing countries the problem of
justice has been traditionally connected with viola-
tions by the courts constitution of appropriate State.
In brief, we are talking about the violations of princi-
ple of the hierarchy of laws.

2. Concerning Human Rights in Georgia the prob-
lem relates to the violations by the courts of articles
5, 6, 7 and 39 of the Constitution. Pending a decision
on criminal and administrative cases the courts do not
check how law and their decision are compliant with
these articles.

3. Most pitiful thing is that the problem relates to
the violations by the Constitutional Court of Georgia
article 39 of the Constitution. Pending a decisions on
cases, the Constitutional Court of Georgia previously
does not check how decision is compliant with the ar-
ticle 39 of the Constitution, while in accordance with

Bibliography:

article 39: “The Constitution of Georgia shall not deny
other universally recognised rights, freedoms and
guarantees of an individual and a citizen, which are
not referred to herein but stem inherently from the
principles of the Constitution.” Moreover, such posi-
tion is contradicted to the fundamental principles of
the Constitution enshrined in 5, 6, 7 articles of the
Constitution. The rejection of the application of arti-
cle 39 of the Constitution took the form of precedent.
As a result, the constitutional court the article 39 of
Constitution actually replaced by the precedent in vi-
olation of article 84, which states: “A judge shall be
independent in his/her activity and shall comply with
the Constitution and Law only.”

4. The author discusses the legal facts, gives them
the legal qualification and offers a path to overcome
them.

1 SavaneliB., 2015, publicist letters (2006-2014), National Library of Georgia. (GEQ)
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Aim of the present article is to provide critical anal-
ysis of the court ruling with respect to recognition of
future ownership right as property right and the given
category of right. Article reviews ruling of the Board
of Administrative Cases of Thilisi Court of Appeal dat-
ed June 5th, 2012. Purpose of the article is to deter-
mine status of rights to real estate with consideration
of fundamental principles of Georgian and European
Private Law because granting inaccurate legal evalu-
ation to registered references to real estate leads to
incorrect and unqualified resolution of dispute. De-
velopment of economic relations necessitated associ-
ation of number of references to real estate legal sta-
tus of which is not defined by law-makers in advance,
though hundreds of citizens are mistaken as this gives

Notes:

rise to assumption that everything being registered
under public administrative act will be supported and
defended by the state. Unfortunately, this is not the
main point that has been demonstrated during con-
struction related relationships where hundreds of
thousands of obligations fulfilled by citizens remained
unprotected by reason that state fails to provide exact
assessment of future owner’s status. Purpose of each
such citizen was to acquire title to individual area in
exchange for obligations fulfilled by 100%. Future title
was related not to personal demands of a builder but
to transfer of title to real estate that by its content
is property demand and respectively, a property right
related to property.
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The degree of impartiality of judges and justice
overall in our country nowadays is a burning issue
for the society, reacting quite sensitively towards the
problem and expecting significant changes in this
field. Despite certain attempts, no serious results
seem to be achieved yet. We suppose that our gov-
ernment should take rather more appropriate actions
in this direction than being content only with cosmet-
ic alterations.

Reasoning both from the propective of public and
state interests, | consider the following:

1. For the reason of judges’ liberation from dif-
ferent influencing factors and their impartial-
ity, candidates for the post should take psy-
chological tests specially designed for them
together with their proficiency exams. This
will make clear the candidate’s capacity to be-
come a decent judge and can define whether
this person will be able to protect somebody
with disputable rights or not.

2. Taking into consideration the generally ac-
cepted opinion in Georgia and concurrently
with the present principle of appointing judg-
es it will be beneficial to introduce a method

of appointing, at least only, the Magistrate
judge through elections;

Probably it is the right time for our society
and state to take serious steps towards adopt-
ing a system of appointing judges for lifetime
tenure. These actions will be reasonable to
be taken only after reforms in the judicial
system, changes in the structure of judicial
bodies (at least in regard to only original ju-
risdiction court or both general and appellate
courts) and consequently, judges of these
courts could be replaced by a new body of
judges.

In my opinion, the state should provide
judicial system with a new body of judges as
soon as possible for the justice in our coun-
try to start adequate and decent functioning.
Georgian current legislative database ful-
ly enables fulfillment of the task, especially
since these reforms will make possible for the
judicial block to operate again in every ad-
ministrative unit that will, for its turn, provide
accessibility of justice for the population.
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The paper deals with a new right of the defense
side in defense right assurance system-to conduct in-
vestigation actions search and seizure and with the
deprivation of the exceptional right to the defense
side-to submit one additional evidence during the
process.

Current legislative practice, as well as relevant
logic analysis of changes in Procedural Law proceed-
ing from this practice, give basis to conclude, that ac-
tually the right given to the defense side to conduct
investigation actions search and seizure represents
the right to initiate these actions. Moreover, changes
were followed by other accompanying problems:

Defense side will not be able to independently
conduct any investigation works, which need to be
decided by judge, in this case it is not related only to
the search and seizure. It implies that the defendant
and his lawyer are deprived the right to conduct in-
vestigation works on the basis of judge’s decision and

Bibliography:

this right was given to the investigator. In this case,
the role of the defense side is not reflected only in the
initiation of investigation works.

Despite the fact, that such investigation works
are conducted by the investigator, who does not in-
vestigate the given case, though it is illogical to assert
that the investigator, being the employee of the same
body, will act against his own colleague.

Against this background, deprivation of the ex-
ceptional right to the defense side breaks the balance
between the parties, especially when the prosecution
still bears the right to conduct investigation works in
case of urgent necessity unlike the defense side, not
to say anything about the system, access to the infor-
mation, the quality of ability to conduct other investi-
gation works etc.

Ultimately, the said imbalance essentially ham-
pers the implementation of the right, objective, fair
and dynamically developed justice.

1. “Constitution of Georgia”, “bona causa” publishing. (GEO)
“Criminal Procedual Code of Georgia”, “bona causa” publishing. (GEO)

3. PhDworkinlaw, by Mdinaradze M. “Guarantees for ensuring right to defence in criminal
proceeding”. Thilisi, 2014. (GEO)
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This paper analyses some problems and meaning
of the judicial enforcement, in the view of legal aspect
as well as in social-economic aspect.

As a result of this research it is concluded that
Georgian judicial system has a lot of blanks, also in
terms of the enforcement.

In the modern, in light with the world economic
crisis, considering the high significance of the judicial
enforcement, enforcement disputes, as well as speci-
ficity of insolvency disputes and overload of the judi-
ciary, dealing with such kind of cases it is recommend-
ed to introduce position of the “enforcement judge”
and development of proper boards and chambers in
order to apply the principle of legality and raise effec-
tiveness of the enforcement. The “enforcement judge”

Notes:

would hear only those cases which are evolved from
enforcement disputes, insolvency cases, according to
civil as well as administrative procedures, with regard
to the subject of the dispute. That will assemble the
legal interests and protection of the rights in one sys-
tem. The framework of Fair Trial will consist not only
from decision making, but also from the responsibility
to enforce the decision. That will promote the proper
protection of human rights and improvement the at-
mosphere for investments, thus the development of
industry, which will positively affect development of
country’s economy and will raise the effectiveness of
justice and increase faith and respect from the public
toward judiciary.

1. Locke ., 1980. “Second Treatise of Government”, in Two Treatises of Government. Cambridge:
Cambridge University Press, § 131. (ENG)
2. Brownj., Judgment Enforcement James. 2009. Law and Business, Aspen Publishers Walters Klu-

wer, third edition, preface. (ENG)

3. Chkonia Z. 2012. Subjects of the enforcement procedures. Journal “Justice and the law”, 1(12),

p. 119. (GEO)

4. Shushke V., 2009. Enforcement Law. Publication Siesta, p. 64. (GEO)
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Justice is the form of state operaton which implies
that the General Courts, within their competence,
shall discuss and solve the cases- criminal offenses,
civil disputes and other cases.

According to the operative Constitution of Geor-
gia justice is administered by General Courts.

According to several Articles of the Criminal Code
of Georgia, these authorities are imposed to the Min-
istry of Corrections and Probation of Georgia, what

violates not only the abovementioned principle of ju-
diciary, but also paragraph 5 of the Article 84 of the
Constitution which states that the court decision can
be cancelled, changed or suspended only by the court
in line with the regulation determined by the law.

The author offers several suggestions to eliminate
this problem.

Notes:

1. Constitution of Georgia. August 24, 1995. (Newest edition). (GEQ)

N

Criminal Code of Georgia. 1999. (Newest edition). (GEQ)

3. Composite authors, Red. Glonti G., 2008. Criminology and Criminal Justice System.
Chapter 22, Juridical Power of Georgia, pp. 409-410. (GEO)
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Scientific viewpoint, which is based on law and
justice, constitutes a significant category of crimino-
logical thinking. The science of criminology should
heavily influence the process of formation of these
definitions. From a criminological point of view, law
and justice by implication have the same meaning,
while justice should serve as basis for law, since in
the past it was used specifically under such mean-
ing. The complexity of the matter also derives from
the fact that in various disciplines of science- theolo-
gy, jurisprudence, philosophy, sociology and psychol-
ogy - numerous opinions exist with regard to these
definitions. A standpoint recognized in criminology
that every human by nature, without exception, is
inclined to a commission of crime,does not prevent
the provision stating that law should be based on jus-
tice from being true, due to the fact that it is an insep-

Notes:

P w N

(GEO)

arable trait of a human to be a criminal. Thus, rules
and principles of justice are established, followed by
the establishment of law.

It is impossible to examine all opinions regardin-
glaw that were made in all times and era in the ar-
ticle, thus, we shall discuss, in our opinion, the best
definition of law in accordance to which law is “a
reasonable and moral mean of regulating public
life”. In Georgia to bring norms of justice and law
closer performance of new legal activities on the basis
of criminological expertise is necessary, which should
change the existing law on the basis of the principle of
justice. The main function of the latest will be conduc-
tion of criminological expertise of draft laws. All of the
above-mentioned shall allow to approach a superior
state and public goal — “Georgia without crime”!

See: Dictionary of Georgian language. Thilisi, 1986. (GEO)

Encyclopeadist Dictionary. F.A. Brockhaus. I.A. EFron. S. Petersburg, 1890-1907. (RUS)
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Kolenda. Christopher. 2007. Leadership: The Warrior’s art. First Edition, Thilisi, P.34.
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Paragraph 67! of the Georgian Criminal Law Code
— Civil Agreement is a new institution of the Legisla-
tion of Criminal Law, which is giving the opportunity
to conditional condemned to be cancelled the condi-
tional sentence before the expiration of the half term
and to be released from conviction. The above men-
tioned institution is a stimulating nor from the point
of view of re-socialization of criminal, but it should be
mentioned, that simultaneously it is weakening the
authorization of judges and is inculcating the hege-
mony of public prosecutor in material criminal Law.
The peculiarity of civil agreement is, that with togeth-
er with cancelling the conditional sentence authori-
zation for releasing the conviction is delegated to
standing. Commission of the issues for cancelling the
conditional sentence of the National Agency of Exe-

cution of Non-Prison Punishment and Probation. Del-
egation of authorization for releasing the conviction
to the above mentioned commission is contradicting
Paragraph 79 of criminal Law, according to which, re-
leasing the conviction is a competence of the court.
The ground of civil agreement is rising some questions
as well — a Public Prosecutor is able, contemplating
the behavior of conditional condemned conclude the
civil agreement with him (her) if he (she) is having the
will and opportunity to share the own knowledge
and experience to the others in certain field. How real
is it for the employer to have a will for making the
business relationship with condemned? The require
of “opportunity” will turn into the temptation of com-
mitting any kind of falseness.
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CURRENT PROBLEMS OF JUSTICE AND
THE WAYS OF THEIR SOLUTION

Leila Arkhoshashvili

Doctorant of the Grigol Robakidze University, School of Law, lawyer

REZUME
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In the article “Actual judicial problems and their
solutions” are discussed the difficulties that hinder
swift judicial administration.

A merger of the courts limits the right to apply
to the court. Our recommendation is that the united
courts should be returned to the position existed be-
fore 2004.

Itis necessary to increase the number of judges. A
judge must not be appointed, a judge should be elect-
ed by the people.

The so-called “enveloping” of a claim should not
occur in the court.

It is problematic in case of shortcoming to make
a decree about the refusal to admit the claim (appli-
cation). It would be better if the judge made a decree

Notes:

about a shortcoming.

The stipulation of the 78 Article of the Civil Code
of Georgia represents a problem. This stipulation
gives to the court in its sole discretion the possibility
to post a decree about the notice public dissemina-
tion in “a prominent place” of the court building. It
would be better, if the change was made to the Pro-
cedure Code, where one newspaper will be indicated
which will be a special one for public information.

We consider the Institution of a default decision
in case of the non-submission of the objection should
be abolished.

We reckon the Jury institution in the criminal law
is an erroneous one.
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The work ‘“Expertise and Problems of Justice”
discusses the major problems related to expertise.
The considerations that contradict or agree the le-
gal norms and scientific theories exiting up today are
well-reasoned. It should be stated that a lot of works
have been dedicated to the issues related to exper-
tise; though, a number of issues should be studied
and improved.

The consideration about the significance of exper-
tise in the criminal law procedure is unambiguously
stated in the work and is determined its place. The
idea that expertise does not belong to the sphere of
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Itis determined in the work that expertise is an in-
dependent filed of research which has its own subject
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After discussing to practice legislative charges
of Labour Code Of Georgia judicial problems have
caused.There are reviewed the ways of solution which
are relevant to society and it will promote common
judicial practice.

Social dialogue is one of the major indicators for
determining of democracy, the significant part of so-
ciety represent the working people-employees, who
create wealth and contribute to the preservation of
the country’s stable economic sustainability.

Minimization of state intervention in private le-
gal relations of civil society can not be a situation of
insecurity, the state on one hand with the legislative
base must try not to weakenthedevelopment of the
business freely, and on the other hand, to protect its

citizens from forced labor, or social inequalityfrom the
rich employers.Duringsocial dialogue it is approved
method in allthe world to use the strike of workers as
an availablesuppresing method over the employers,
and at the same time the parties are equal in the pro-
duction of social dialogue, which is one of the major
components of reaching an agreement.

The strike is a fundamental human right to be uti-
lized, which is regarded as a successful employer-em-
ployee items for successful collective bargaining and
as a tool to alleviate the unequal relations. Successful
social dialogue is considered asone of the basic indi-
cator for defining democracy in the country. By law, a
strike is a employees’ right temporary voluntary refus-
al to fulfill contractual obligations, wholy orpartially.
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Notes:

“Convention on Discrimination in employment and occupation”. (GEO)

Decision Ne2 / 7/219 made by the Constitutional Court of Georgia in 200. (GEO)
Convention 182 of the International Labour Conference, “Child Labour Prohibition and Im-
mediate Action for the Elimination of the Worst Forms” ratified by the Parliament of Georgia
on May 18, 2002, Decree N1473- RC, is valid from 24.07.2003. (GEO)

European Social Charter (Article 2), the Universal Declaration of Human Rights (Article 23),
the Convention for the Protection of Human Rights and Fundamental Freedoms (Article 14),
the International Covenant on Economic, Social and Cultural Rights (Article 7). (GEQ)

The Constitution of Georgia, Article 33. (GEQO)

Ibid, Article 25. (GEQO)

The Association Agreement between the European Union and the European Atomic Energy
Community and their Member States, on the other hand, and Georgia, on the other hand.
“Article 229” ratified by the Parliament of Georgia on July 18, 2014,under Decree N22495-
RC. (GEO)

Ibid, Article 349. (GEO)

Convention on Human Rights and Fundamental Freedoms, Rome, 4 November 1950 Article
11: Freedom of meetings and associations, is valid in respect of Georgia since May 20™ 1999,
the translation is corrected by the Parliament of Georgia under Decree N 3251-IC dated
June 9™ 2006. (GEO)

Article 23 of the UDHR. (GEO)

The Law on meetings and Manifestations. (GEQ)

Ibid, Article 13. (GEQO)

Decision of the Supreme Court of Georgia on Case Neas-1252-1195-2013, dated March 17
2014. (GEO)
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Thus, in view of the above, it can be said that the
request of the tax authority must take into account
not only of administrative regulations of the Admin-
istrative Procedure Code, but under the provisions of
the Tax Code of the taxpayer and his tax obligations.
Topics such as due to the nature of the event to en-
sure the payment of tax arrears- a person (the taxpay-
er) for the property was seized by the tax authority
should not be carried out without a court decision,

Notes:

court Seized property of the taxpayer, the tax authori-
ty is also considering a motion to be considered by the
Civil Code and the fifth row of the legal heirs of their
own property, which can not be viewed as the tax-
payer-owned property. At issue should be considered
in relation to the Civil Code of legataris’s possession
(use) of the property, which can not be dealt with by
the court as the taxpayer-owned property.

1. Vachnadze M., Todria I.,Turava P., Tskepladze N., 2005. The comments of the Administra-
tive Procedure Code. (2), p. 13. (GEO)

2. The Law of "Administrative Procedure code. “ (2). (GEO)

3. Vachnadze M., Todria I., Turava P., Tskepladze N., 2005. The comments of the Adminis-
trative Procedure Code. (3), p. 79. (GEO)

4. Kharazi I., 2014. The tax liability provision. Journal of Justice and Law" “Ne3, (3), p. 65.

(GEO)

5. The Law " of the tax code. “ (3). (GEO)
6. Nadaraia |, Rogava G., Rukhadze J., Bolgvadze B., In 2012. The comments of the Tax
Code. Book II, (4), pp. 404-405. (GEO)

7. Kharazii., 2014. The tax liability provision. Journal of Justice and Law

(GEO)

* “Ne3, (5), p. 76.

8. Ifthe seizure of Article 241 will be laid down by the formulation, in this case the motion
of the seized property or to state ownership transfer of the district (city) court may be
submitted to the seizure of the decree from the one-month period (6 ).
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Nadaraia I., Rogava g., Rukhadze j., Bolgvadze b., In 2012. The comments of the Tax Code.
Book II, (7), pp. 416-417. (GEQ)

. The Law of "Administrative Procedure code. “ (p 8). (GEO)

. The Law " of the tax code. “ Article 82 of the Fourth "¢ “, "i”, "GB “, * cc” and " cd “ respec-
tively- the disposal of property and / or testamentary succession |, Il , lll and IV are con-
sidered the next generation of as heirs: i) | line of succession: spouse, child, adopted child,

grandchild, great grandchild and her child, the parent and the adoptive parent:

Cb) Il line of succession, and, brother, niece, nephew and their children;

Cc) Ill line of succession grandmother and grandfather, grandmother and father, mother,
grandfather and father, both the mother’s and father’s side; Cd) IV line as heirs: uncle
(mother’s brother and father’s brother), aunt; (9). (GEO)

The Law " the Civil Code “ (10) (GEQ)

The Law " the Civil Code “ (11) (GEQ)

The Law * of the tax code. “ Article 8 of the 29 " a “and * d”: bad debt- the goods and / or
services as a result of the sale or the scope of the pre-tax demand by the taxpayer or a part
of the payment term has expired and has not been paid By the end of the current fiscal,
while there is one of the following documents:

A) a valid court decision on the request is denied;

D) A certificate of non-entrepreneurial (non-commercial) legal entities or cancel the regis-
tration of the death certificate; (11).
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The important issues regarding the process of me-
diation must be regulated by the legislation.

It must be stated, that the general ethical obliga-
tions of lawyers, must also refer to the lawyers taking
part in the process of mediation.

Except the obligations that are general, the spe-
cial obligations have to be defined, that will be obliga-
tory only in the process of mediation.

The lawyer must assess, if it is a proper case to
be solved by mediation. In the process of making the
decision, every detail must be considered.

During the choice of the representative his/her
personal abilities, personal opinion about mediation
should be considered.

The lawyer should choose the proper style of ne-

Notes:

gotiation in the process of offering the parties to use
mediation.

Lawyers must define their future tactics and the
strategy that will be used in the process. The forma-
tion of the strategy must depend on the interests of
the client and the basis of the dispute.

Lawyer must prepare the case.

Client also needs preparation.

Lawyer must inform client about the rule of the
participants in the process of mediation. The most im-
portant is to define the rule of the lawyer.

Considering all these mentioned above, the prop-
er changes have to be made in the legislation of Ge-
origia. The obligations of lawyer during the process of
mediation should be defined.
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In this work we have considered one of the acute
points of moderc criminal justice of Georgia-covert in-
vestigation actions. we have separated negative and
positive parts of these changes and discussed about
this changes alongside with the consideration of for-
eign countries law and practices.

After the consideration all above mentioned
points and the data of comprehensive research, we
emphasized on the operative investigation activities
and the constitutional guarantees of human rights
protection. Particularly we discussed about the article
of 20th of Georgian constitution and the essence of
right of privacy. Under this topic, we clarified that righs

Notes:

to inviolability of the private life is not absolute right
and said that, It may be restricted in order to achive
the legitimate goals provided for the constitution that
is necessary for the democratic state, but restriction
of the right comply with certain requarements. After
the attributive of the foremost idea of the right of pri-
vacy we made a comprehensive research and anylised
law in accordance with the constitutional guarantees.
The foremost issues were processing by the con-
sideration of the practice of European court of human
rights which help us to determine,- is Georgian law in
appropriate with the European challenges?
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